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3001 Metro Drive, Suite 500 Wilson-McShane Corporation Telephone: 952-854-0795
Bloomington, MN 55425 Fund Administrators Fax. 952-851-3566

March 31, 2009

TO: Board of Trustees & Alternates
FROM: Kevin Gregerson, Program Administrator
RE: MN Office of the Legislative Auditor’s (OLA) 2009 Evaluation Report on

Minnesota’s Workers’ Compensation System

James Nobles, Legislative Auditor, released the above-referenced Report February 25, 2009. He
stated in his cover letter to the Members of the Legislative Audit Commission that in preparing
the report OLA “received the full cooperation of the Department of Labor and Indusiry, and we
also received helpful insight from the Office of Administrative Hearings, the Department of
Commerce, and the Union Construction Workers' Compensation Program.” The report has a
summary, introduction and 81 pages of detailed graphs, findings and recommendations. Attached
for your review is an excerpt of the report which compares the UCWCP with the statutory
workers ' compensation system. The full report is available on-line at: www.auditor.leg.state.us.

COMPARISONS OF THE UCWCP TO THE MN STATUTQORY WC SYSTEM

¢ “Though limited, evidence suggests that injured workers in the UCWCP fare as well
as, if not better than, comparable workers using the state system.”

e “The dispute resolution process in the UCWCP is far simpler and results in lower
workers’ compensation benefit costs than the state system.”

* “UCWCP claimants were less likely to agree that it took too long for their benefits
to start.” And... “Injured workers in the UCWCP are less likely to have disputes
that require formal dispute resolution activity.”

»  “Workers’ compensation costs under the UCWCP are lower than those for
comparable construction workers using the state system.”

* “Since the UCWCP has lower denial rates, lower costs, and no evidence of greater
worker dissatisfaction, and since it is a much simpler system, we conclude that it is
worth considering broader use of the UCWCP approach in Minnesota.

While we all assumed the OLA’s report would reflect positively on the UCWCP, it is gratifying

to see how well the program stood up to an impartial and thorough review. T hope you enjoy
reading the enclosed excerpt. Please call with any questions.

S:\Workers Comp\Board of Trustees\Correspondence\EPO correspond to BOTYOLA report cover letier.doc
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Figure 3.1: Dispute Resolution Process for Minnesota’s Workers’
Compensation System, 2008
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NOTES: DL is the Department of Labor and Industry. OAH is the Office of Adminlstrative Hearings. DIsputes may be seffled by
agreement of the parties (with or without mediation) at any time. (f DL) or OAH edministratlve conferences do not resulf In mutual
agreement, the presiding official will render a decision on the case; disputed declsions go to an OAH hearing. Muitiple disputes
associated with a single claim may be consolidated at one agency. Also, DLI may refer some complex cases [h ifs Jutisdiction fo OAH.

? For simplicity, we refer to several types of OAH proceedings as "administrative conferences.” These include settiement conferences for
disputes flled on claim petitions, administrative conferences for discontinuance disputes, and medical and rehabllitation conferences.

SOURCE: Office of the Legislafive Audltor, analysis of Minnesota's dlspute resolufion system for workers’ compensation.
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The UCWCP was
designed to
resolve disputes
quickly in a
simpler, less
adversarial
process than the
state system.

their claims (or multiple claims) are treated holistically. As currently designed,
the database is not well-suited to this approach.®

The information system also does not currently support certain electronic
transactions that would improve efficient management of the process. For
example, some types of communication io parties in the dispute—such as
sending OAH hearing notices—could be done electronically rather than by mail.
The system currently does not support that function. In addition, OAH would
like to have an electronic calendaring system that would facilitate scheduling of
OAH settlement conferences and hearings. Under current practice, scheduling
can take a great deal of time.

Comparison to the Union Construction
Workers’ Compensation Program

To explore ways to simplify the dispute resolution process, we examined an
alternative used by construction unions and employers: the Union Construction
Workers® Compensation Program (UCWCP). The UCWCP was designed to
resolve disputes quickly in a simpler, less adversarial process than the state
system. It tries to get injured workers back to work quickly to reduce workers’
compensation costs for the employer and reduce wage and benefit losses for
injured workers, We compared the two systems with regard to the process used
to resolve disputes, the overall cost of benefits paid, and effects on injured
workers.

We found that:

¢ The dispute resolution process in the Union Construction Workers’
Compensation Program is far simpler and results in lower workers’
compensation benefit costs than the state system.

Process Comparison

The UCWCP’s dispute resolution process is simpler than the state system in
several ways. First, the UCWCP dispute resolution process uses a single entity
to resolve disputes, unlike the state, which uses two (DLI and OAH). Second, as
shown in Figure 3.2, the UCWCP process has a single path and fewer steps than
the state’s process (shown in Figure 3.1). Nearly all disputes in the UCWCP
process use the same sequence of steps—dispute intervention, facilitation,
mediation, and arbitration—although disputes typically do not reach the later
stages.” This is a notable contrast to the state system’s multiple steps and paths,
the sequence of which varies from case to case. The UCWCP also simplifies the

® Dispute records contain information on the employees and claims associated with them. If
needed, the system can be programmed to group dispute records by claim or individual

® Some disputes may go directly to mediation. To further speed the process, patties in a dispute
over primary liability can bypass mediation and go dircctly to arbitration,
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Figure 3.2: Dispute Resolution Process in the Union
Construction Workers' Compensation Program
(UCWCP), 2008
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~Minnesota

When an infured warker calls the UCWCRP about a
problemn, a UCWCRP facilitator will try fo resolve it
with phone calls to the employer, insurer, or others.

If the problem cannot be resolved by telephone, the
facilitator holds a facilitation meeiing or conference
call. All parties to the claim, inciuding any attorneys,
are Invited fo participate. ‘

At a meeling, a mediator helps disputing parties
negoliate an agroement (o settle a dispufe. Disputing
parties are not required o have atlorneys present.

Af a formal hearing, an arbitrator hears evidence
from the disputing parties, then issues a decision.
Parties to the dispute must have aftorneys present.

Workers' Compensation

Minnesota
Supreme Court

NOTE: The UCWCP Board of Trustees selects private attomeys who know workers' compensation
law for a panel of avallable medlators and arbitrators. In most cases, UCWCP staff select from the
panel to assign a medlator or arbltrator to each case (working in alphabetical order as cases arise).
Under some clrcumstances, parties ean mutually request a particular panel member. For each case,
the UCWGCP asks the mediator/arbitrator to assess whether they have any conflicts of interest in the
case. If so, they contact the partles to disclose the conflict and/or racuse themsslves.

SOURCE: Offlce of the Législatlve Auditar, compilation from documents describing the Union
Construction Workers' Compensation Pragram.

dispute resolution process by treating each case as a whole. All disputes related
to a claim are considered together.

Finally, the UCWCP uses neutral physician examiners and exclusive treatment
providers that are jointly selected by participating employers and unjons. In
contrast, workers and insurers can generally choose their own doctors for

T ——
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Workers’
compensation
costs under the
UCWCP are
lower than those
for comparable
construction
workers using the
state system.

examinations and treatment under the state system.'® The rationale for the
UCWCEP approach is that it makes the process less adversarial and shorter by
reducing disagreements. The disadvantage is that injured workers are required to
choose a doctor from the program’s physician network.

Cost Comparison

Workers’ compensation cosis under the UCWCP are lower than those for
comparable construction workers using the state system. For policy years 2003
through 2005, we estimated that insurers will pay 43 percent less in workers’
compensation costs per $100 of payroll for UCWCP participants than for
comparable construction workers in the state program.“ Both indemnity and
medical payments were substantially lower under the UCWCP (50 percent lower
for indemnity benefits and 37 percent for medical benefits). Almost all of the
difference in medical payments occurred on indemnity claims. There was very
little difference in medical benefit payments for medical-only claims.

Supporters of UCWCP argue that the program reduces costs because it resolves
disputes more quickly and results in a faster return to work for injured
employees. Comparable data an time to resolve disputes was not available, but
lower dispute rates and lower costs for the UCWCP suggest that the UCWCP
resolves disputes more quickly than the state system.

Impact on Injured Workers

To assess the quality of injured workers’ experiences under the UCWCP and
state sysiem, we compared denial rates, dispute rates, and injured workers’
satisfaction with their claim experience. We found that: -

e Though limited, evidence snggests that injureﬂ workers in the
UCWCEP fare as well as, if not better than, comparable workers
using the state system.

Insurers denied claims of construction workers in the UCWCP slightly less often
than they did for comparable construction workers in the state system. We
estimated that from January 2003 to July 2008, insurers denied primary liability
for an average of 10.2 percent of UCWCP claims, compared with 11.1 percent
for comparable workers in the state system. Insurers also made fewer “type 2”

0 gome employers participate in a workers’ compensation certified managed care plan thet has
been certified by the state fo manage health care for injured workers. Injured workers of
participating employers must use providers in the managed care plan under most circumstances.

1 Our compatisons are based on data compiled by DLI from UCWCP’s annuat reports and
Minnesota Workers” Compensation Insurance Association’s annual ratemaking reports. To
identify construction workers comparable to the UCWCP participants, DLI used the 10 (11 for
2005) construction classifications with the largest payroll covered by the UCWCP. These top
classifications account for abeut 70 percent of the UCWCP’s total covered payroll.

v
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Injured workers
in the UCWCP
are less likely to
have disputes that
require formal
dispute resolution
activity.

denials for UCWCP claims.'> For the same five-and-a-half-year period, insurers
made type 2 denials in 7.8 percent of UCWCP claims compared with 9.9 percent
for construction worker claims in the state system.

Injured workers are less likely to have disputes that require formal dispute
resolution activity under the UCWCP than the state system. Although the two
systems use different processes to resolve disputes, we defined formal stages to
be facilitations that involve a meeting, mediation, and arbitration for the UCWCP
and mediation, administrative conferences, and OAH hearings for the state
system. Over the last three years for which we have data, disputed claims in the
UCWCP were less likely to reach the formal dispute stage (20 percent compared
with 25 percent under the state system),"

‘We compared survey responses of likely UCWCP participants who made a
workers compensation claim in 2006 or 2007 with construction workers who had
a claim under the state system.'* Among 14 questions about their claim
experience, results were mixed—some favored the UCWCP and others favored
the state system, as shown in Tables 3.8 and 3.9. Only two differences were
statistically significant: UCWCP claimants were less likely to agree that it took
too long for their benefits to start, while state claimants were more likely to be
satistfied with their vocational rehabilitation providers. Large majorities of both
groups were satisfied with their health care providers, even though UCWCP
participants were required to select providers from a network established by the
progran.

Lower workers’ compensation benefits for injured workers do not necessarily
mean that the workers are financially worse off. By state law, injured workers
under both systems are entitled to the same benefit levels; they receive the same
compensation for wage loss, permanent impairment, and medical expenses.'®
Cost differences may arise because workers return to work more quickly under
one system than the other (the goal of the UCWCP), '

12 As discussed in Chapter 2, an insuret can accept overall liability for a claim (acknowledging a
worlc-related injury) but deny payment of indemnnity benefits. Dentals under these circumstances
are referred to as “type 2” denials.

13 The data is based an dispute resalution activity between Jamary 1, 2006, and August 1, 2008, for

 UCWCP, between July 1, 2005, and June 30, 2008, for OAH, and Janvary 1, 2006, and December

31, 2008, for DLI. Because UCWCP-teported dispule resolutipn activity for 2 years and 7 months,
we compared this activity with 2 years and 7 months of UCWCP indemnity claiins.

" DLI’s claims data do not identify whether a claimant participates in the UCWCP. Using data
available in the claims database and information provided by the UCWCP, we identified likely
UCWCP participants as those claimants who had a construction job when injured and worked for
an employer participating in tho UCWCP. Our “likely UCWCP participant™ group may include
some norparticipants because some employers who participate in the UCWCP have multiple
unions representing construction workers, Workers are covered by the UCWCP only if both their
employer and union agree to participate in the program. To restrict our state system comparison
group to construction workers who are more likely to be union members, we excluded construction
workers with weekly wages under $600.

3 Minnesota Statutes 2008, 176.1812, subd. 4.
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Table 3.8: Opinions About the Claim Experience,
Union Construction Workers’ Compensation Program
Compared with the State System, 2008

Percentage of Survey Respondents
Whao Agreed or Strongly Agreed

Unlon Construction Likely Union
Workers' Compensation  Construction Workers
(N=UCWCP, state) Program {UCWCP) Using State System
| knew how to get the workers' 68% 68%
compensation process started
when | got hurt on the job.
{N=90, 142)
My employer has helped me get the 77 68
benefits | need. (N=88, 138)
Getting workers” compensation 42 48
benefits has been a frustraling -
experience. (N=85, 140)
| felt sufficiently informed about my _ 60 65
rights. (N=88, 141)
The insurance company handling my 65 54
claim has treated me fairly.
(N=88, 139)
| have had no trouble getting the 72 78
medical treatment [ need.
(N=BY9, 147)
A person who gets hurt on the job 438 48

should talk fo a lawyer as soon as
possible about warkers®
compensation. (N=76, 118}

It took too long for my benefits to 24 11
start. (N=83, 130)

NOTES: None of the differences between the two systems was statistically significant at the
95-percent confidence level except “It took too long for my benefits to start.” The above figures (N
and parcentage who agreed) were calculated after excluding respondents who did not answer the
question or had no oplnion.

DLI's claims data de not Identify whether a clalmant participates In the UCWCP. We Identified likely
UCWCP pariicipants as those clalmants who had a construction Job when injured and worked for an
employer participating in the UCWCP. To resfrict our state system comparison group to construction
workers who are more |lkely to be union members, we excluded construction workers wilth weekly
wages under $600.

SOURCE: Office of the Legislative Auditar, analysis of survey responses from workers’
compensation claimants, September 2008.
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High-wage
workers have a
strong financial
incentive to get
back te work
quickly.

Table 3.9:. Claimants’ Satisfaction with Various
Parties, Union Construction Workers’ Compensation
Program Compared with the State System, 2008

Percentage of Survey Respondents
Who Were Satlsfied or Very Satisfied

Union Construction Likely Unfon
Workers' Compensation  Construction Workers
(N=UCWCP, state) Program (UCWCP) Using State System
Your employer’s actions after you 7% 67%
reported the injury or illness
(N= 89, 143)
The health care providers who treated 79 ) 85
you (N=90, 146)
The Insurance company that handled : €6 55
your clalm (N=89, 142)
Your attorney (V=18, 62) 94 82
Your vocational rehabilltation 76 . 90
providers (N=33, 72)
State agency or UCWCP employees 61 72
that you contacted for help
(N=28, 65)

NOTES: None of the differences between the two systems was statistically significant at the
95-percent confidence level except for satisfaction with vocafional rehabilitation providers. Ths above
figures (N and percentage who were satisfied) were calculated after excluding respondents who did
not answer the qusstlon, had no oplinion, or who said the statement did not apply.

DLI's claims data do not idenfify whether a clalmant participates in the UCWCP. We Identfified likely
UCWCP participants as those clalmants who had a construction Job when injured and worked for an
employer participating In the UCWCP. To restrict our state system comparison group to construction
workers who are mare [lkely to be union members, we excluded construclion workers with weekiy
wages under $600.

SOURCE: Office of the Leglslative Auditor, analysls of survey responses from workers’
compensation claimants, September 2008.

To the extent that UCWCP participants get back to work earlier, they would be
better off financially because workers® compensation benefits only partially
compensate injured wotkers for their lost wages and benefits. For example, as of
October 2008, wage-loss benefits equal two-thirds of an injured worker’s gross
wages up to a maximum of $850 per week. The maximum weekly benefit
payment is reached with a weekly wage of $1,275 or an annual wage of $66,300.
Union construction workers earning more than this wage are compensated at less
than two-thirds of their weekly wage. In addition, workers’ compensation does
not cover losses in nonwage benefits, such as pension and health insurance
benefits, which typically do not accrue for union construction workers when they
do not work. Union construction workers, therefore, have a strong financial
incentive to get back to work quickly. Unfortunately, we could not evaluate the
two systems with respect to return-to-work time because comparable data were
not available.
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An ombudsperson
would help those
injured workers
who are
overwhelmed
with the workers’
compensation
process.

‘While we cannot conclude that injured workers are better off under the UCWCP,
we found no evidence that they are worse off. Since the UCWCP has lower
denial rates, lower costs, and no evidence of greater worker dissatisfaction, and
since it is a much simpler system, we conclude that it is worth considering
broader use of the UCWCP approach in Minnesota

Recommendations

RECOMMENDATION

The Legislature should amend state law to establish an ombudsperson for
injured workers.

The Legislature has established ombudspersons to assist Minnesotans involved
with other state programs, including the Taxpayer Rights Advocate, Ombudsman
for Managed Health Care Programs, and Ombudsman for Mental Health and
Developmental Disabilities.'® We recommend that the Legislature establish a
similar position specific to workers’ compensation. As in other programs, we
would expect an ombudsperson for injured workers to provide a fresh look at
claimants’ individual situations, problem-solve, and suggest options to claimants’
dilemmas. DLI’s dispute resolution staff canmot play such a role because they
are to act impattially; the ombudsperson would provide a separate avenue for
injured workers who want assistance focused on their point of view. We learned
through our surveys that some injured workers feel overwhelmed with the
workers’ compensation process and lost in the system. An ombudsperson for
injured workers would be a single point of contact for workers in similar
circumstances.

The legislature could consider already-existing models for organizing the -
function, Options include establishing the office within the Department of Labor
and Industry, as an independent state agency, or as an arm of an affiliated council
or board."” In a December 2008 report, the Commissioner of Labor and Industry
presented a Workers’ Compensation Advisory Council proposal to create a
workers’ compensation ombudspetson office as part of another administrative
initiative.'®* This proposal could be a starting point for the Legislature as well,
With any option, we think it is essential that the position be established outside of
DLI's Workers’ Compensation Division.

15 Minnesota Statutes 2008, 270C.37; 256B.69, subd. 20; and 245.92.

17 The Office of Ombudsman for Long-Tenm Care is an office of the Minnesota Board on Aging.
The Office of the Ombudsman for Mental Health and Developmental Disabilities is an independent
state agency. The Taxpayer Rights Advocate is located in the Department of Revenue as 2 direct
report to the Commissioner. Similarly, the Office of Ombudsman for State Managed Health Care
Programs is in the Department of Hutnan Setvices.

'® Minnesota Depariment of Labor and Industry, Commissioner Recominendations, Workers'
Compensation Advisory Council (St. Paul, December 2008).
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The state’s
dispute resolution
process needs to
be streamlined,
and aspects of the
UCWCP serve as
a model.

RECOMMENDATION

The Department of Labor and Industry and Office of Administrative
Hearings should continue work on streamlining the dispute resolution
process, with an emphasis on reducing the forms used to enter the system
and focusing on individual workers and claims instead of disputes.

There are several ways in which DL, OAH, and the Legislature could simplify
the workers’ compensation system. DLI and OAH have already been working to
consolidate disputes that are part of the same case. Restructuring the system to
focus on claims and individuals rather than disputes would further enhance this
effort. DLI could increase its early intervention efforts by holding meetings
between all involved parties if an issue cannot be resolved quickly by phone or
e-mail. The facilitation step used by UCWCP could serve as a model. Among
the options that the Legislature could consider is greater use of neutral doctors.
We have not studied all the effects of this option, but the UCWCP appears to
have effectively used this approach,

Officials from both DLI and OAH said that the dispute resolution system needs
to be streamlined across the two departments. One option is to assign conference
duties to one organization. One DLI manager suggested that making a clear
division between conference and trial duties would go a long way toward
cleaning up the system. DLI officials suggested putting all conferences at DLI,
leaving trials at OAH. However, OAH officials argued that most conferences
already take place at OAH, so it would make sense to consolidate there. We do
not make a judgment on which option to pursue. Any decisions to consolidate
will have to be made in light of the budget and staffing situation following the
2009 legislative session.

RECOMMENDATION

To expand use of alternate workers’ compensation programs like the Union
Construction Workers’ Compensation Program, the Department of Labor
and Industry should (1) provide assistance to employers and unions in
other industries that are inferested in establishing alternate systems, and

(2) evaluate establishing an alternate system for unionized state of
Minnesota employees.

'We support broader use of alternate systems like the UCWCP. DLI staff told us
that employers and unions from industries other than construction may be
interested in establishing alternate systems. The impetus for any new program
must come from the industry employers and unions, but we think DLI could
support the process with outreach and technical assistance. Another opportunity
exists within Minnesota state government and its unionized workforce. The state
as an employer and public employee unions could establish an alternate workers’
compensation system through collective bargaining. As a first step, we
recommend that DLI study how such a system might be structured.




